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The petitioner, Antonius C. Douglas, filed a post-conviction appeal following a guilty plea and
convictioninHardeman County Circuit Court. Thetrial court dismissed the petition, stating that the
petition did not state acolorable claim. We concludethat the petition did state acolorable claim and
therefore reverse the dismissal.

Tenn.R. App. P. 3Appeal asof Right; Judgment of theCircuit Court Rever sed.

D.KELLY THOMAS, JR., J., delivered the opinion of the court, in which JosepH M. TipTON, P.J., and
JOHN EVERETT WILLIAMS, J., joined.

Antonius C. Douglas, Clifton, Tennessee, pro se, petitioner.

Robert E. Cooper, Jr., Attorney General and Reporter; Cameron L. Hyder, Assistant Attorney
Genera; D. Michael Dunavant, District Attorney Genera; Joe L. VanDyke, Assistant District
Attorney General, for the respondent, State of Tennessee.

OPINION

Thepetitioner, AntoniusC. Douglas, entered aguilty pleain Hardeman County Circuit Court
on one count of delivery of 0.5 gram or more of cocaine. He was sentenced as a Range |, standard
offender to eight yearsin prison. On July 3, 2006, the petitioner filed apetition for post-conviction
relief in the trial court, alleging the following constitutional violations: (1) that he received
ineffective assistance of counsel at the guilty plea hearing, (2) that his due process rights were
violated, and (3) that his guilty plea was obtained by coercion, manipulation, and erroneous
information. Thetrial court dismissed the petition without ahearing, stating that the petition did not
state facts sufficient to support a colorable claim.



Infiling hispost-conviction petitioninthetrial court, the petitioner incorporated by reference
asworn “Memorandum of Law in Support of Petitioner’s Petition for Post-Conviction Relief.”* In
thememorandum, healleged that on May 1, 2006, he entered into apleaagreement, and that histrial
attorney advised him that hewould receive an effective sentence of threeyearsasaRangel, standard
offender. According to the petitioner, the trial court set a May 18, 2006, date for the sentencing
hearing. However, the petitioner claimsthat on May 16, hewas* unexpectedly” calledinto court and
sentenced to eight yearsin prison asaRangel, standard offender, and not three years, ashe had been
promised. Following the hearing, when the petitioner expressed concern over his sentence, the
attorney advised him not to worry about the el ght-year sentence and that everything would be“taken
care of.”

The petitioner, in his affidavit, also aleged ineffective assistance of counsel in the
proceedingsleading up to hispleaagreement. The petitioner also allegesthat theindictment handed
down by a Hardeman County grand jury in January 2006 “was invalid, and improperly endorsed as
abeingaTrueBill.” Heallegesthat the record of the grand jury term indicates “ that there exist no
grand jury minutes, indicating that awhole Grand Jury had been adjourned to hear evidence against
thePetitioner,” and that “ thereexist[s| noformof affidavit of complaint warranting probable cause.”
Inlight of these all egations, the petitioner claimstheindictment was* unconstitutional and void” and
that histrial attorney should haveinspected the grand jury proceedingsand, inlight of their supposed
invalidity, filed amotion to dismiss the indictment.

On July 31, 2006, the trial court dismissed the petition without a hearing. Thetria court’s
order stated that “the Petition for Post-Conviction Relief does not contain sufficient clear and
specific statements including a full disclosure of facts to establish a factual basis for the grounds
alleged and for which relief is sought, and therefore, the petition is not well taken.”

On appeal, both the state and the petitioner agree that the petitioner alleged in his petition
factua alegations giving riseto acolorable claim.

ANALYSIS

Whether atria court properly dismissed a petition for post-conviction relief for faillure to
stateaclaimfor relief isaquestion of law. SeeBurnett v. State, 92 S.\W.3d 403, 406 (Tenn. 2002).
Thus, an appellate court’s review of the trial court's dismissal of the petition is de novo. Seeid.;
Fieldsv. State, 40 SW.3d 450, 457 (Tenn. 2001).

The Post-Conviction Procedure Act states that a petition for post-conviction relief must
specify the groundsfor relief and set forth facts to establish a colorable claim for relief. See Tenn.
Code Ann. § 40-30-106(d) (2006). “A colorable claim isaclaim, in apetition for post-conviction
relief, that, if taken astrue, in thelight most favorableto petitioner, would entitle petitioner to relief

1Specifica||y, the petition states “As grounds in support thereof, the Petitioner would rely upon the
contemporaneously filed Memorandum of Law In Support Thereof.”
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under the Post-Conviction Procedure Act.” Tenn. Sup. Ct. R. 28, 8 2(H). When the facts, taken as
true, fail to demonstrate that the petitioner is entitled to relief, then the trial court may dismiss the
petition. Tenn. Code Ann. 8§ 40-30-106(f). When the trial court concludes that a petition does not
present a“ colorable claim,” it may summarily dismiss the petition without appointing counsel. See
Blair v. State, 969 S.W.2d 423, 424 (Tenn. Crim. App. 1997); seea so Pewitt v. State, 1 SW.3d 674,
674 (Tenn. Crim. App. 1999) (holding that a petition alleging “no particulars’ of ineffective
assistance of counsel did not statea* colorableclam”); but cf. Arnold v. State, 143 S.\W.3d 784,787
(Tenn. 2004) (holding that a petition stated a “colorable claim” when it alleged that an attorney’s
failure to move for a change of venue in a case involving intense media publicity resulted in
prejudice to the petitioner).

If the petition does state a colorable claim, the court shall enter a preliminary order. See
Tenn. Code Ann. 840-30-107(a). Theorder shall appoint counsel for the petitioner if the petitioner
isindigent and requests counsel. Id. § 40-30-107(b)(1). Theorder shall also direct the petitioner or
the petitioner’ s counsdl to file an amended petition, or a written notice that no amendment will be
filed, within thirty days of the entry of the order. 1d. 8 40-30-107(b)(2).

Taking the alegationsin the petition astrue and in the light most favorabl e to the petitioner,
we hold that the petitioner stated a“colorableclaim” that would entitle him to an evidentiary hearing
asprovided for under the Post-Conviction Procedure Act. Thepetitionfor post-convictionrelief and
its supporting memorandum, if taken as true, clearly allege that the petitioner received deficient
advice and representation from counsel from the time of indictment through the guilty verdict, and
that but for the attorney’s errors, the petitioner would not have pleaded guilty. In light of these
alegations, the trial court should have issued a preliminary order as provided under the Post-
Conviction Relief Act, which would have entitled the petitioner to appointed counsel and the
opportunity to revise his petition for post-conviction relief.

CONCLUSION

The petitioner’ spetition for post-conviction relief, which incorporated by reference asworn
affidavit containing detailed facts supporting the petitioner’ sallegations of ineffective assistance of
counsel, contained sufficient facts giving rise to a colorable claim, as required by the Post-
Conviction Relief Act and therulesof our supreme court. Therefore, the judgment of thetrial court
isreversed and this case is remanded to the trial court for proceedings consistent with this opinion
and with the Post-Conviction Procedure Act.

D. KELLY THOMAS, JR., JUDGE




